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ENDORSEMENT

[1] The plaintiff seeks orders for further disclosure and discovery against Margaret Dempsey

and Dominion. The defendants oppose some of the orders sought but agree to others.

[2] In the underlying action, Mr. Hajrizi claims damages in connection with the non-renewal
of his automobile insurance following a motor vehicle accident in 2014, He alleges that Dominion
refused to renew his coverage even though the accident was not his fault. He alleges that Ms.

Dempsey, another motorist involved in the accident, lied about what caused it.

The evidence on the motion

[3] Dominion, Ms. Dempsey and the plaintiff relied on affidavits sworn in support of their
respective positions on the motion. Dominion’s lawyer also produced a short supplementary

affidavit at the hearing, which I permitted him to file.

[4] The defendants asked the court to strike the affidavit sworn by Roksana Hajrizi, the
plaintiff’s daughter, on September 18, 2019. They argued that the affidavit was improper because
Ms. Hajrizi is not a party to the action, and it contains unfounded allegations about the defendants’

conduct of the litigation and refers to privileged communications between counsel.



[5] In her affidavit, Ms. Hajrizi explains that she has been assisting her father with the action
because English is not his first language. As a result, she is conversant with the file and would be

an appropriate person to swear an affidavit on the motion.

[6]  Various aspects of Ms. Hajrizi’s affidavit are however problematic. Some examples:

o In paragraph 2, she states that “at all material times the defendant and responding
party to this motion were residents in or operating a business in Ottawa, in the
province of Ontario”. The source of her knowledge is not identified, she does not
identify which defendant she is referring to, and the residency of the defendants is

not relevant to any issue on the motion.

e Inparagraph 4, Ms. Hajrizi says that defence counsel have been acting to “obfuscate
and frustrate” the plaintiff’s efforts to move the litigation forward. She does not
explain the basis for her purported insight into the motivations of Mr. Peloso and

Mr. Rubenstein. Her assertion is inflammatory and can be given no weight.

e In paragraph 5, Ms. Hajrizi states that Ms. Dempsey’s examination on June 26,
2017 was adjourned subject to fulfillment of undertakings, but does not produce
any part of the transcript of the examination. This is a puzzling omission in the

context of a motion that seeks to compel Ms. Dempsey to re-attend.

e In this same paragraph, Ms. Hajrizi states that Dominion’s representative at
discovery undertook to provide a detailed list of documents described in schedule
B to his affidavit of documents. Once again, inexplicably, she has not attached the
portion of Mr. Holland’s transcript of examination where this undertaking was

purportedly made, or any portion of the transcript.

e Ms. Hajrizi produces an email string in which Mr. Rubenstein makes a “without
prejudice” offer to settle certain procedural issues. Other correspondence between
Mr. Fuhgeh and Mr. Peloso refers repeatedly to the plaintiff’s offer or offers to
settle. These are privileged communications between counsel that should not have

been produced.



[7] Given these problems, Ms. Hajrizi’s affidavit is of limited assistance.

Is the plaintiff entitled to further examination of Ms. Dempsey?

[8] Ms. Dempsey was examined for discovery on June 26, 2017. One of her undertakings was
to write to Royal & Sun Alliance (“RSA”), her automobile insurer, to request a copy of her
property damage claim file with respect to the car accident in 2014. Although she fulfilled this
undertaking in October 2017, RSA did not produce the file until March 2019, after the plaintiff

obtained an order against requiring it.

[9] On May 29, 2019, the plaintiff’s counsel served a notice of examination on Mr. Rubenstein,
Ms. Dempsey’s counsel, requiring her attendance on June 3, 2019. He did not canvass this date
with other counsel prior to serving the notice. In fact, based on my review of the communications
between counsel, the plaintiff’s counsel Mr. Fuhgeh never proposed any specific dates for further
examination of the defendants. On May 30, Mr. Rubenstein advised Mr. Fuhgeh that his client
did not consent to the further examination and, in any event, neither were available on June 3.
Despite this, Mr. Fuhgeh attended at the stenographer’s office on that date and obtained a

certificate of non-attendance.
[10] The plaintiff now seeks an order requiring Ms. Dempsey to re-attend for discovery.

[11]  Further to rule 31.03(1), a party may not examine a party adverse in interest more than
once without leave of the court. The court must make orders “proportionate to the importance and

complexity of the issues, and to the amount involved, in the proceeding”; rule 1.04.

[12] Inlight of the proportionality principle, the court is not required to order reattendance and
a follow-up examination simply to allow the sterile exercise of a right if it serves no purpose”;
Senechal v. Muskoka, [2005] 0.J. No. 1406, at para. 8. A party who wishes to conduct further
discovery must establish that it is useful and reasonable. Leave for further discovery may be
declined “where it appears the cost or the onerous nature of what is proposed outweighs the

possible benefit”; Senechal, at para. 7.



[13] Mr. Fuhgeh said that, at the end of the June 2017 examination, he reserved his right to
continue it once he received answers to her undertakings. Since he has not produced the transcript,

I have no way of verifying to what extent he reserved his rights.

[14] The plaintiff does not have an absolute right to further examination of Ms. Dempsey. He

must show that further examination would serve some valid purpose.

[15] Mr. Fugheh contended that a note to file by an RSA claims examiner contradicted Ms.
Dempsey’s testimony about her interactions with the police after the car accident. This argument
is difficult to evaluate without the transcript. But in any event, he is not suggesting that the note
gives rise to new areas of questioning for Ms. Dempsey. He simply wants to challenge her
credibility. Rule 31.06(1)(b) provides that, although a witness may be cross-examined at

discovery, a question is objectionable if it is directed solely to the credibility of the witness.

[16] Finally, the plaintiff argued that Ms. Dempsey initially agreed to further examination, only
to change this position a few months ago. I have reviewed the non-privileged communications
between counsel and can find no commitment by Mr. Rubenstein to produce Ms. Dempsey for
further examination. On the contrary, in his correspondence on January 31, 2019, and again on
May 30, 2019, Mr. Rubenstein reminded Mr. Fuhgeh that he had never agreed that the plaintiff

was entitled to further discovery of his client.

[17] The plaintiff has not shown that further examination of Ms. Dempsey would be useful,

reasonable or proportionate. His motion for an order to compel her te-attend is therefore denied.

Is the plaintiff entitled to further examination of Dominion’s representative?

[18] Dominion’s counsel stated at the motion hearing that he does not object to further discovery
of his client. He notes that, in his letter of May 29, 2019, he offered to schedule dates in late June
or, in the alternative, to allow the plaintiff to serve and file trial record subject to right to complete
discovery. His only qualification is that further discovery of Mr. Holland should be limited to
relevant questions arising from answers to undertakings, refusals ordered answered and documents

that had not been produced at the original examination for discovery.



[19] Given the principles already mentioned qualifying the right to discovery, I agree that the

further examination of Dominion’s representative should be limited as proposed by Mr. Peloso.

Should Dominion be ordered to comply with Justice MacLeod’s February 8, 2019 order?

[20] The only aspect of Justice McLeod’s February 8, 2019 endorsement that the plaintiff
identified as still outstanding was the answer to question 5 on the attached chart. In paragraph 5 of
his endorsement, MacLeod J. held that Dominion had in fact already answered this question. He
noted however that its counsel had undertaken to send a copy of an electronic link to rule 2 of the

Financial Services Act rules, which was referenced in Mr. Holland’s answer.

[21] Mr. Fuhgeh concedes that counsel for Dominion sent him the electronic link on February
11, 2019, but says that the link did not in fact direct him to rule 2, and therefore argues that

Dominion has failed to comply with MacLeod J.’s order.

[22] This is a frankly trivial complaint. Dominion cannot be held to have failed to answer a
question that MacLeod J. found it had already answered. As a courtesy, Dominion offered to assist
plaintiff’s counsel in finding information available on a public website, and then did so.
Apparently the link did not work. At the hearing of this motion, Dominion’s counsel agreed to
send the link again.

Should Dominion be ordered to produce a copy of all of its schedule A documents?

[23] The plaintiffs counsel contended, at the hearing of the motion, that Dominion had not
produced any affidavit of documents when its representative was examined for discovery in June

2017, and that he reserved his right to further examination once it was produced.

[24] Since no transcript of Mr. Holland’s examination was produced, I cannot ascertain the
extent to which the plaintiff’s counsel reserved his rights. It is however clear that Dominion had
provided him with an affidavit of documents when this examination took place. We know this
because the plaintiff's affiant Ms. Hajrizi states that, at his discovery, Mr. Holland “appeared only

with an unsworn and incomplete affidavit of documents”.

[25] Ms. Hajrizi further acknowledges that Dominion delivered its sworn affidavit of documents

on August 10, 2017. She attaches a copy of this sworn AOD as part of exhibit C to her affidavit.



[26] The plaintiff has accordingly had Dominion’s sworn affidavit of documents for over two
years. During this time, the parties have appeared before the court three times for case conferences
and procedural motions. There is no record of any request by the plaintiff for an order that
Dominion produce a copy of its Schedule A productions in any of the endorsements made as a
result of these appearances. This suggests that either the plaintiff already had a copy of all

productions or did not consider that he needed the court’s assistance to obtain them.

[27] In his motion materials and at the hearing, the plaintiff did not identify which, if any, of
the plaintiff’s productions he alleges remain outstanding. In the interest of eliminating any doubt
that all productions have been produced, Dominion’s counsel has undertaken to provide a copy of

all Schedule A documents to the plaintiff.

Should Dominion be ordered to produce a list of Schedule B documents?

[28] In his notice of motion, it is unclear whether the plaintiff is seeking a detailed list of all
Schedule B documents mentioned in Dominion’s affidavit of documents, or production the
documents themselves. At the hearing, the plaintiff’s counsel clarified that he is seeking only a

detailed list, which counsel for Dominion undertook to provide to him.

Costs

[29] Ms. Dempsey is entitled to partial indemnity costs of $800 from the plaintiff on the motion.
The plaintiff’s counsel offered no sound justification for her attendance for further examination.
He furthermore set a date without first verifying if Ms. Dempsey and her lawyer were available,
and then refused to re-schedule when told they were unavailable that day. In the communications
between counsel, Mr. Rubenstein repeatedly proposed dates for the plaintiff’s examination and
mediation, without getting any concrete response from the plaintiff’s counsel. These are examples

of conduct by the plaintiff that has lengthened these proceedings unnecessarily.

[30] The plaintiffis seeking partial indemnity costs of over $2500 against Dominion. Dominion
takes the position that no costs should be payable.



[31] The plaintiff achieved little in bringing this motion. In my view, Mr. Fuhgeh could have

achieved the same result through better communication with other counsel. In these circumstances

I decline to order costs payable by either party.

Justice Sally Gomery
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