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CITATION: Jennings, John vs. 9684166 Canada Inc. cob La Cite Golf Club
COURT FILE NO.: 17-43
DATE: 2019/05/07

SUPERIOR COURT OF JUSTICE - ONTARIO
RE: John Jennings
AND
0684166 Canada Inc., cob La Cite Golf Club
BEFORE: The Honowurable Justice M.Z. Charbonneau

COUNSEL: Roxie Graystone, for the Plaintiff
Jeremy R. Rubenstein, for the Defendant

HEARD: May 3, 2019

ENDORSEMENT

[1] The plaintiff seeks an interlocutory injunction preventing the defendant from allowing
. errant golf balls to enter into his property and preventing the defendants’ patrons from
trespassing on the plaintiff’s land.

[2]  The plaintiff owns land, the Mills Entrance Property, adjoining the defendant’s 18-hole
public golf course. More particularly the western boundary of the plaintiff's land abuts the
fairway, apron and green of the eleventh hole. The plaintiff alleges that an average of
approximately 400 polf balls entered his property in 2018 and 2017. The defendant disputes this
fact. The defendant admits some errant golf balls may have landed on his land. There is no-
evidence that actual physical damage was caused to the plaintiff’s property.
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[3]  Both parties agree that the principles set down by the Supreme Court of Canada in RJR
MacDonald Inc. v. Canada [1994] 1 §.C.R.311 apply to this motion. The plaintiff must satisfy
the court that:

a) There is a serious 1ssue to be tried;
b) He would suffer irreparable harm if the injunction is not granted, and
) The balance of convenience weighs in his favour.

[4] The plaintiff has failed to convince me that he will suffer irreparable damage if the

injunction is not granted.

[5] This is an action in nuisance and the plaintiff claims damages of $50,000. If he is
successful at trial he will be entitled to damages for the actual nuigance caused to him pending
trial. The defendant has been occupying the land for over 20 years and there is no evidence that
he has been prevented from using and enjoying his property. There is no evidence the plaintiff

will suffer any type of permanent loss.

[6]  The balance of convenience also favours the defendant. This is a case very similar to the
decision of Strathy J. (as he then was) in Tanglewood Ine. v Munro Golf Ltd [2009] O.1. 1750.
At paragraph 33 Justice Strathy writes:

“However, golf is a game of eighteen holes and to prevent the owner from offering less
than a full course would be a serious interference with its business and would likely cause
damage to the course’s reputation and a loss of clientele, While a judge at trial may
ultimately grant this relief, as has been done m other cases, I am not satisfied that the
balance of convenience requires that it be done on an interlocutory basis.”

[71 The motion is dismissed with costs. The parties have exchanged costs outlined. The

plaintiff indicated an amount of $8,175.38 as a proper amount of partial indemnity costs while in
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respect to partial indemnity the defendant is seeking $3.421.08. I find in the circumstances that
the defendant’s claim for costs is reasonable. There will be cost of $3,421.08 payable by the
plaintiff to the defendants forthwith.

4
The oﬁo?}ﬁl\é’j‘ﬂ&ﬁc‘%{.z. Charbonneau

Released: May 7, 2018
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